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ro r RE RIGHT HONOURABLE 
TAI LORDS oz COUNCIL AD SESSION, 


T NH E 


FEEIT'T ON 


OF 


WILLIAM CR AIG, Timber-merchant in 
Glaſgow ; 


HUMBLY SHEWETH, 


HAT the petitioner takes the liberty of ſubmitting to your 


Lordſhips review, certain interlocutors of the Lord Braxfield 


Ordinary, in a queſtion between the petitioner and James Clyde, 
cork- cutter in Glaſgow, reſpecting the petitioner's conduct in 
the management of a bankrupt eſtate, The circumſtances which 
gave riſe to the diſpute are as follows, 

In the beginning of the year 1783, John Clyde, farmer at Bar- 
rowfield-bridge, father of James Clyde, the party in this cauſe, 
declared himſelf, a bankrupt. Though it was then thought, and 
has ſince appeared, that his ſubject was fully ſufficient for the 


payment of his debts, yet Mr Clyde was not diſpoſed to let it 
be applied for that purpoſe; and the creditors, to prevent trouble 
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10 | 
and greatęꝶ loſs, by the expence of legal diligence/upon a ſmall 
property, were glad to accept of a compoſition of x5 s. per pound, 
payable in two moieties, at Whitſunday 1984, and Whitſunday 
1785. Accordingly, a bond was granted by John Clyde and 
James Clyde his ſon, as his cautioner, for payment of the com- 
poſition in theſe terms ; and, in further ſecurity, a diſpoſition 
was granted to the petitioner, . for himſelf, and as truſtee for the 
creditors therein named, of a piece of ground, and houſe built 
thereon, lying in Blackfauld, near Glaſgow. By this deed, it 
is declared, That the ſaid lands ſhall not, in any ſhape, be fold or 
* diſpoſed of, except in the event of failure in making punctual 
payment of the foreſaid compoſition of 15s. per pound, at the 
terms above ſpecified : But, in caſe of my failure to make 
punctual payment of the foreſaid 15s. per pound, of the ſaid 
ſeveral debts, at the terms of payment above mentioned, then, 
and in that caſe, the ſaid William Craig and his foreſaids ſhall 
have full power and liberty, ſo ſoon thereafter as they ſhall 
judge convenient; and I hereby authoriſe them, to roup and ſel! 
ſaid lands, the roup and ſale always being previouſly advertiſed, © 
at leaſt three days, in the Glaſgow newſpapers ; and to uplift the 4 
prices thereof, and to apply the ſame, with the intervening rents 
which may be levied out of the ſaid lands, firf, Towards pay- 
ment of the public burdens, feu-duties and caſualties of ſuperi- 
ority now due by me, and hereafter to become due ; of the 
expence to be diſburied for drawing theſe preſents, paſſing in- 
feftment hereon, and defending the ground-right and property 
of the ſaid lands, and of the right and conveyance to the 
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chaſer, all to be aſcertained by the word or oath of the ſaid 


William Craig or his forelaids : Secondly, In payment of the L 
foreſaid ſum of 15 8. per pound of compoſition, or what part | 
thereof may be remaining. unpaid, in caſe any part thereof 

ſhould have been previouſly paid by me; and, /aftly, As it is 

underſtood that the ſaid 158. per pound is to be received by the 

* ſaid creditors, in full of their debts, the ſaid William Craig and 

* his foreſaids ſhall be accountable to me for the reſidue, if any 

5 be.“ | 

Another clauſe of this deed provides, That on payment being 

made by me, of the foreſaid ſum of 15 8. per pound, of compo- 

ſition, at the terms above ſpecified, and intereſt of the one-half 

thereof, after Whitſunday next, and alſo of the feu-duties and 

public burdens which have been already paid out by the ſaid 


William ; 
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William Craig, on account of the ſaid lands, with the expences 
to be diſburſed in making and completing the preſent. right b 
infeftment, the ſaid creditors ſhall not only be obliged to dif- 
charge me of the debts ſeverally owing to them, but alſo, the 
ſaid William Craig, or his foreſaids, by acceptance hereof, ſhall 
be obliged, at their expence, to denude and diveſt themſelves 
of their property in the {aid lands, by rediſponing the ſame to 
me and my foreſaids, with warrandice from their facts and 
* deeds only.” This diſpoſition is dated 19th June 1783; and 
the petitioner was, in conſequence thereof, infeft in the ſubjects, 

on the 25th of July thereafter. | 

It was with extreme difficulty that Mr Clyde could be prevail- 
ed upon to grant even this conveyance, incomplete as it was ; and 
the firſt time the truſtee attempted to take infeftment, the notar 
and witneſles were pelted with ſtones, by Mr Clyde's family, and 
fairly put to the rout. Your Lordſhips will readily ſuppoſe, that 
this unwillingneſs of the bankrupt to make a voluntary ſurrender 
of his ſubject, in ſecurity of his whole debts, could make no very 
favourable impreſſion of him upon his creditors, 

The firſt half of the compoſition became que at Whitſunday 
1784, almoſt a year after the truſt-diſpoſition ; but no payment 
was then made, or offered to the truſtee, in terms of that deed ; 
and, upon enquiry, it appeared, that the debtor had been making 
ſmall payments to trifling creditors, on condition of their join- 
ing in a requeſt to the petitioner to delay the ſale, which might 
have been brought on in terms of the truſt-deed, in conſequence 
of the bankrupt's irregular conduct in the payment of the firſt 
moiety. Such underhand management ſtrengthened thoſe un- 
favourable impreſſions of the bankrupt, which had ariſen from 
his breaking with a full hand, and compounding for his debts, 
when his ſubject was able to anſwer them. | 

The petitioner, though he had ſurely reaſon to be diſpleaſed, 
yet, far from being diſpoſed to act with rigour, put off the 
roup at the debtor's requeſt, and waited till the ſecond moiety 
became due. At this time, payment of no part having ever 
been offered to him, or indeed to any of the principal creditors, 
his duty to himſelf and to the other perſons for whom he was 
truſtee, obliged him to advertiſe the ſubject for ſale. This he 
did accordingly, upon the 1ſt of July 1785, after both moieties. 
were due and unpaid, except a mere trifle to one or two ſmall 
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creditors, the principal creditors being totally overlooked. It 
has been alleged, that this ſtep was taken without conſultin 
the other creditors; but the allegation is totally groundleſs; it 
was a meaſure the petitioner was repeatedly preſſed and ſolicited 
to adopt. | 

The diſpoſition requires, that the roup ſhall be advertiſed for 
three ſeveral days ; but the petitioner took care to have it adyer- 
tiſed in all the Glaſgow newſpapers for four ſeveral weeks, During 
all that time, Mr Clyde the debtor made no objection to it ; and 
it appears, from his own productions ſince made, that not the 
ſmalleſt payment was made to any one creditor during the period 
that intervened between Whitſunday 1785, when the laſt moiety 
was payable, and the firſt of July, the day of the roup. The 
petitioner beſides underſtood, that the ſubje& would at that time 
bring a very high price, owing to a particular view entertained 
by the neighbours with regard to it, and that there would be 
a conſiderable degree of competition for it. 

It was accordingly expoſed to ſale on 1ſt July, under written 
articles; one of which is,“ That the purchaſer fall be obliged, 
within ten days after the roup, to find undoubted ſecurity to 

make payment of the price to the expoſer, at the term of Mar- 
tinmas next, with intereſt from the term of entry till pay- 
ment, and a fifth part more of the price in name of penalty, 
in caſe of failure; and, on the purchaſer's failing to find ſuch 
ſecurity, he ſhall not only forfeit his purchaſe, but alſo a fifth 
part of the price offered, in name of penalty, ſubject to no 
kind of deduction whatever.” And, by another clauſe in the 
articles of the roup, it is provided,“ That in caſe of more offers 
* than one, and that the perſon preferred ſhall fail to find or 
grant ſecurity, as aforeſaid, it ſhould be competent to the 
expoſer, of new, to expole the ſubject above deſcribed, or, 
in his option, the next and immediately preceding offerer ſhall 
be bound, within ten days after notification of ſuch failure, 
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price offered by him, but he ſhall alſo be liable in the like pe- 
nalty and forfeiture, in caſe of his failure ſo to do, and fo forth 
through the whole of the offerers backward in order, ſhall 
ſuch notification be made, till caution is found, and the whole 
articles implemented ; declaring, That the expoſer ſhall have it 
in his power to inſiſt upon any one of the offerers for imple- 
ment and performance of the articles, as he thinks fit.“ 
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not only to grant ſecurity in manner foreſaid, for the ſum or . 
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At the roup, appeared James Clyde, ſon of the bankrupt, and pur- 
ſuer in this proceſs, who, inſtead of offering payment of the debt, 
became a bidder for the ſubject. The view of this manceuvre ap- 
peared from the beginning to the petitioner, in the light in which 
it now turns out, as a ſcheme to defeat the truſt-diſpoſition ; the 
offerer, James Clyde, a journeyman cork-cutter, being nowiſe re- 
ſponſible for the price of ſuch a ſubject. And the way in which 
he conducted himſelf, put the matter beyond a doubt. Your 
Lordſhips will ſee, by the minutes of roup in proceſs, that the up- 
ſer price was L. 140, which was reckoned by moſt people the utmoſt 
value that the ſubje could bear. Bur the neighbouring proprie- 
tors appearing, and the debtor's ſon bidding againſt them, the price 
roſe by moderate offers of 20s. to L. 161, when James Clyde, re- 
ſolving to diſappoint the roup at all events, bid L. g at once: An- 
drew Ure bid L. 1 more: James Clyde offered L. 9 more; which 
made the price L. 180. Andrew Ure went 20s. above him; but 
James Clyde, by another offer of L. g more, clearly got the ſtart of all 
his competitors, and was preferred to the ſubject at the price of 
L. 190 Sterling. | | 

The petitioner waited the ten days allowed by the articles of 
roup for finding caution, which expired on the 11th of July. On 
that day intimation was made to James Clyde, under form of inſtru- 
ment, that he muſt find caution, or forfeit his purchaſe. Some 
time after, on the ſame day, Clyde came to the peritioner, accom- 

anied by a notary and witneſſes, and two men, whom he called 
Thomas Clyde, near Barrowfield-bridge, and Robert Maſtertown, 
cork-cutter in Glaſgow, whom he offered as cautioners for the 
price. They were ſtrangers to the petitioner, who therefore de- 
clined accepting them, until he made enquiry into their circum- 
ſtances ; and upon ſubſequent enquiry, which was made without 
delay, he found they were totally inadmithble in that capacity. 

When the petitioner declined accepting the cautioners, James 
Clyde then offered to conſign the debt due to William Muir, brick- 
maker in Calton, and to grant a bill with cautioners for the ſum 
due to the petitioner himſelf ; meaning by this offer, as it would 
now appear, though not expreſſed in the proteſt, that the complainer 
ſhould immediately rediſpone the ſubject to the debtor, as it was 
ſaid, all the debts but theſe two were ſettled and paid. No evidence 
however was ſhewn or offered, that this averment, with regard to 
the payment of the other debts was true; and the petitioner ſhall 
afterwards ſhow your Lordſhips, from written evidence produced 
by James Clyde himſelf, that it was falſe. This part of the alter- 
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native, the petitioner did not think he could accept, either with 
ſafety to himſelf or his conſtituents. 

After this tranſaction, the petitioner waited three days before he 
took any further meaſures. During that time he enquired into the 
circumſtances of the cautioners offered, and found them perfectly 
inſufficient. And during theſe three days, no further explanations 
were made by Mr Clyde upon the ſubject. Upon conſidering, 
therefore, in what manner he ſhould exerciſe the option veſted in 
him by the articles of roup, he judged it moſt expedient to betake 
himſelf to the immediate preceding offerer, who was Andrew Ure, 
merchant in Glaſgow, a perſon of good credit and circumſtances, 
and who had made an offer of L. 181. Ir occurred, that if a new 
roup had been attempted, it not only would have been attended 
with double expences of ſale, but would have been expoſed tothe farther 
machinations of Clyde, whoſe deſign was to prevent the truſt-right 
from being carried into execution. He accordingly, three days 
after the time for finding caution had expired, made offer of the ſub- 

July 14. 2785, JeCt to Mr Ure, who accepted, and granted bond for the price, and 
the petitioner thereby became bound to diſpone the ſubje to 
him, 

On the ſame day in which this tranſaction was finiſhed with An- 
drew Ure, James Clyde, having, it ſeems, heard of what was going on, 
and being reſolved to prevent the petitioner from executing the truſt, 
came to make another offer, under form of inſtrument, (which he 
did to the petitioner's clerk, in his abſence,) of about L. 66, 6s: Ster- 
ling, in payment of his and William Muir's debts; and demanded 
a reconveyance in favour of him or his father. This offer and de- 
mand were as inadmiſſible as the others ; for the petitioner could 
not, conſiſtently with his duty, take payment to himſelf, and ſur- 
render the ſubjects he was entruſted with to the debtor, while not 
a ſcrap of evidence was ſhewn, that the ends of the truſt were ful- 
filled, or that any one of the creditors was paid either his debt or 
compoſition ; which, indeed, was not the caſe. 

On the 18th of July, four days after the tranſaction with Mr 
Ure was cloſed, by taking his bond, a petition was preſented by 
James Clyde to the Sheriff of Lanerk, ſtating, that the lands had 
been ſold to him at the roup, and that he had made two offers to 
the petitioner, under form of inſtrument, as already noticed ; and 
praying, © on proof of the facts therein ſet forth, and the peti- 

„ tioner's paying his, (the truſtee,) and William Muir's debts, 
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* to ordain him to rediſpone the ſaid ſubject, either to the peti- 
tioner, or to the {aid John Clyde.” Anſwers were given in to 
this petition, in conſequence of an appointment of the Sheriff; 
and upon adviſing them with replies for Clyde, the following 
interlocutor was pronounced: * Having again conſidered this aug. 10. 18s, 
** petition, anſwers and replies, and writings produced, ap- 
points the petitioner to conſign, in the hands of the clerk 
of court, as much money as will ſatisfy the debts due to the 
reſpondent and William Muir; and, upon his doing ſo, or- 
dains the reſpondent to conyey the ſubjects, within mention- 
ed, to the petitioner, in terms of the articles of roup.'”” A- 
gainft this judgment, the petitioner preferred a reclaiming pe— 
tition, which having been anſwered, the Sheriff: ſubſtitute was 
pleaſed, on the 26th of Auguſt, to pronounce this other interlocu- 
| tor: © Having conſidered this petition, with anſwers and for- aug. 26. — 
©* mer ſteps of proceſs; in reſpe& the petitioner has produced 
evidence, that all the creditors, ſpecified in the truſt- diſpoſition, 
* are ſatisfied of their debts, except the defender, William Muir, 
1 William Rodger, and James White; and as it is averred by the 
1 ** petitioner, and not denied by the reſpondent, that Rodger's 
by debt is ſuſpended, and that James White never acceded to the 
truſt-deed, Finds that the reſpondent, on being paid the debt 
* due him and William Muir, muſt denude himſelf of the ſub- | 
* jets in favour of the petitioner, the petitioner always finding | 
caution to indemnify the reſpondent of any demand which 
Rodger and White may afterwards make upon him ; and or- 
dup. the reſpondent to produce a ſtate of his debt, and of that 
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„% due to William Muir, within four days after this interlocutor 


is intimate; and, with this explanation, adheres to the interlo— | 
S7 cutor reclaimed againſt.” | 
= Upon examining the evidence referred to in this interlocutor, 
FOR it appeared to be very different from what it ought to have been, 
192 (as to which a few words ſhall be ſaid in the ſequel), and a new | 
petition was given in, craving the Sheriff depute's opinion, who _ 
was pleaſed, on the 12th of October, to give the following judg- 
ment: Having conſidered this petition with the anſwers, for- oa. . —- 5 
mer proceedings, and writings produced, and that it does not ö 
appear from the articles of roup, that upon failure of the firſt | 
offerer to find ſufficient caution, the ſecond offerer acquired any 
unconditional right to the purchaſe of the ſubject in queſtion ; 
but, on the contrary, that the conferring ſuch a right upon him, 
was entirely optional to the defender, who appears, whatever * 
* Were 
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were his motives, to have acted rigorouſly and precipitately 
in this affair, Refuſes the deſire of the petition, and adheres to 
the interlocutor reclaimed againſt; reſerving to the defender 
action of relief againſt the purſuer, in the event of a proceſs for 
damages being brought againſt him by Andrew Ure, and re- 
ſerving to the purſuer all competent defences.” 

The petitioner feeling himſelf hurt by this judgment, as it 
ordains him to rediſpone the lands, in conſequence of which he 
becomes expoſed to an action of damages at the inſtance of An- 
drew Ure, while he has no ſecurity, in caſe of ſuch an action being 
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brought, except a perſonal action againſt James Clyde; but par- 
ticularly, being hurt by the reflections upon his conduct in the 


capacity of truſtee, obtained an advocation: But, at a hearing, 
was not able to impreſs the Lord Ordinary with the view he en- 
tertains of the queſtion ; and the following interlocutor was pro- 
nounced: * Having heard parties procurators at great length, 
* Repels the reaſons of advocation, and remits the cauſe, in com- 
* mon form; finds no expences due to the defender in the advo- 
cation.“ 

And upon a repreſentation and anſwers, his Lordſhip, of this 
date, pronounced as follows : © Having conſidered this repreſen- 
tation, with anſwers and repreſentation for James Clyde, finds 
James Clyde entitled to the expence of his anſwers, which mo- 
difies to three guineas ; finds him alſo entitled to the expences 
of extract; and, with theſe variations, refuſes the defire of both 
repreſentations, and adheres to the former interlocutor ; and 
declares he will receive no more repreſentations ; but ſuperſedes 
extract till the third ſederunt day of November next.” 
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As the petitioner is not convinced, that he could have ated any 


otherwiſe than he did, in the circumſtances of the caſe, he muſt 
humbly take the liberty of ſubmitring theſe interlocutors to your 
Lordſhips review. | 
And here, in the % place, it ſeems proper to throw entirely out 
of the queſtion all tranſactions between the petitioner and James 
Clyde, poſterior to the 11th of July, when it was incumbent on 
that gentleman to find caution, 1n terms of the articles of roup. If 
it appears that James Clyde did not obtemper theſe articles before, 
or upon the 11th of July, there can be no doubt, that the truſtee 
acquired a right to give the purchaſe to the next offerer. 
It is of no conſequence, if, peſlerior to that date, the bankrupt had 
gone about, and made payments or compromiſes. with ſome 2 his 
creditors. 
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creditors. Much leſs can the preſent queſtion be affected by any 
tranſaction which took place, or which came to the petitioner's 
knowledge poſterior to the bargain with Andrew Ure : For after 
this time, matters were no longer entire; the purſuer had failed on 
his part; the truſtee. had, in confequence thereof, exerciſed his 

tion ; and Andrew Ure had acquired a right to obtain a diſpoſition 
of the ſubject from the petitioner. 

In this view, the offer of L. 66, 6s. (which was made to the 
petitioner's clerk on the afternoon of the 14th of July, the ſame day 
on which the tranſaction with Mr: Ure was cloſed), as payment of 
the petirioner and William Muir's debts, which were falſely alleged 
to be the only claims outſtanding, may be fet entirely out of the 
queſtion. This offer was, beſides, inadmiſſible in itſelf, no evi- 
dence being produced that the other debts (beſides Muir's and the 
petitioner's) were extinguiſhed, not one of the receipts afterwards 
produced having been ever ſhown to the petitioner, till ſeveral weeks 
after, in the courſe of the proceſs before the Sheriff. 

The ſum of L. 66, 6s. beſides, was not adequate to the debts of 
Muir and the petitioner ; and 1t was falſe, that theſe were the only 
debts outſtanding. The petitioner's claim, vouched by a bill here- 
with produced, amounts to L.41:9:9% To this muſt be added 
L. 16 of feu-duties paid by him to the ſuperior, and the expence of 
the truſt, which cannot be leſs than E. 10; in all L. 67: 9:93. 
Muir's debt amounts to L. 18 Sterling. And there were other debts 
ſubſiſting beſides theſe; particularly that of William Rodger by bill, 
amounting to I. 12, 5s. with others which have been extinguiſh- 
ed, bur, it is believed, poſterior to this period. 

Ir ſeems, however, 1n fact, totally immaterial to the queſtion, 
whether this offer was adequate or not. It was made three days at- 
ter the 11th of July, when it was incumbent on James Clyde to have 
found caution for the price of the lands, and conſequently when, 
by the articles of roup, the petitioner had acquired a right, if he 
choſe, to difpone the lands to the next higheſt bidder. Nay, far- 
ther, it came to the knowledge of the petitioner, after he had cloſed 
the tranſaction with Mr Ure, and taken his bond. 

The preſent queſtion muſt therefore reſt upon. the validity of 
thoſe offers which were made by James Clyde on the 1 1th of July, 

And, fir/t, with regard to his offer of conſigning a ſum equal to 
Muir's debt, and granting bill and ſecurity for that of the petition- 
er. This propoſal was inadequate and inadmiſſible. For, in the 
off place, no evidence was produced or offered, that the other debts 
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were extinguiſhed or paid. The petitioner ſurely was;not to take a 
thing of this kind upon Mr Clyde's bare averment. And if he had 
done ſo, he would have been egregiouſly deceived ; for there is now 
evidence in proceſs, that this averment was a direct falſehood. Al- 
moſt every payment that has been made to any of the creditors, has 
been made fince the offer. 


The truſt-deed is granted in behalf of the following creditors, 


VIZ. 
William Craig the petitioner. 
William Muir brickmaker. 
William Rodger maſon. 
James Bell maltman. 
John Horn farmer in Glaſgow. 
James White ironmonger. 
John Thomſon hammerman. 
Jobn Mackechnie merchant, in right of others. 

Of theſe, William Rodger's debt, amounting to L. 12, 5 s. by bill, 
is unpaid to this day. This claim was erroneouſly ſtated to __ Lord 
Ordinary, as amounting only to 20 s. and was ſaid to be under ſuſ- 
penſion. The fact as to this is, that inſtead of the debt being un- 
der ſuſpenſion, a fiſt merely had been obtained, as far back as 6th 
November 1784, and ...- bill was never paſſed, or ſo rw ch as re- 
turned to the bill-chamber. Of the validity of Mr Clyde's grounds 

of ſuſpenſion, the petitioner certainly was not a competent judge. 

James Bell acknowledges the receipt of L. 3: 10: 5, as the com- 
poſition on a bill of L. 4: 11:6. But this acknowledgment is da- 
ted on the 13th of july, two days poſterior to the offer and aver- 
ment in queſtion. 

John Horn, by a writing dated ſo late as the 224 of July, four 
days after the proceſs commenced before the Sheriff, and eleven af- 
ter the offer, acknowledges © he is ſatisfied of his debt. Me are 
not informed how or ts, £8 he was ſatisfied. 

James White, a creditor, whoſe debt is ſtated by Clyde at 50 s. 
was not ſatisfied at the date of the offer. With regard to him, it is 
ſaid, that he had never acceded to the truſt. The fact is, there 
had been no deed of acceſſion ſigned by any of the creditors, 
more than by White. It is ſaid, chat White has received payment 
of the compolition fince the cauſe came into this Court. 

Laſily, John Mackechnie, whoſe claim, in right of others, is ſaid to 
have been greater than that of any other creditor, but whoſe grounds 
of debt could never yet be ſeen, grants an acknowledgment to the 
{ame purpoſe, ſo late as the 26th July. This acknowledgment of 
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John Mackechnie, the petitioner has, after all, every reaſon to conſi- 
der as an unfair and colluſive tranſaction. It would be going out 
of the cauſe to ſtate the petitioner's idea of John Mackechnie's intereſt 
in this affair; but he cannot help taking notice of the manner in 
which this gentleman's acknowledgment is expreſſed. He ſays, 
that James Clyde © had long ago got up all the documents of debt 
T had againſt him.” If this was the caſe, was it not eaſier for the 
bankrupt to produce theſe retired documents to the truſtee, prior to 
the ſale, or even to the 11th of July, than, ſo late as the 26th, to 
get a written declaration, importing, that the documents had, at a 
prior date, been given up. If the documents were actually given 
up, what was the uſe at all of John Mackechnie's acknowledg- 
ment ? 

It is of no conſequence that ſome of theſe debts were ſmall. The 
petitioner, in his capacity of truſtee, was bound to attend to the in- 
tereſt of the ſmalleſt creditor; and he was not at liberty to deſert the 
ſecurity afforded him by the truſt-deed, until evidence was preſent- 
ed to him, that not one ſixpence remained due by the bankrupt. 
Nay the petitioner humbly conceives, that had he accepted of the 
offer made him, of either payment, or ſecurity of his own debt, while 
he had reaſon to ſuppoſe, that any other creditor remained unſatis- 
fied, ſuch conduct in a truſtee would have afforded room for a very 
groſs imputation, —that he had betrayed his conſtituents. 

But this is not all. The truſt-deed was granted, in the firſt place, 
towards the extinction of the feu- duties, and other burdens upon 
the land, and for payment of the expences of the truſt: A ſum 
amounting to about L. 25 or L. 30 Sterling. With regard to this, 
no offer of payment or ſecurity was made; and the propoſal, there- 
fore, was in this reſpect likewiſe inadequate; nor has the ſmalleſt 
offer yet been made to ſettle theſe debts and expences. 

But (till farther, James Clyde's propoſal was inſufficient in re- 
lation to the petitioner's own debt. For, though Mr Clyde offered 
payment of William Muir's debt, he oftered only bill and caution 
for the petitioner's, payable at a future day. Conſidering the con- 
duct and views of Mr Clyde, in the light the peritioner did, as un- 
fair and fraudulent, he readily ſuppoſed what ſort of caution would 
be given him; and as he was now in a ſituation to obtain payment 
to himſelf and the reſt of the creditors, upon demand from Mr Ure, 
there was no reaſon why he ſhould reſort to any new and inferior 
ſecurity. | 

The offer made by Mr Clyde of caution, in terms of the arti- 
cles of roup, was more regular, and ſeems, indeed, to have been 
| the 


l the only fort of propoſal, which it was incumbent on the truſtee 

j to pay'any attention to. | 

i But here, again, the cautioners offered were totally irreſpon- 

| ſible; and this the petitioner offers and undertakes to prove. The fact 

1 can ſcarcely be otherwiſe, one of them being a common day-la- 

4 bourer, and the other a cork-cutter's apprentice. Indeed, by Mr 

1 Clyde afterwards making an offer of money, inſtead of getting 

| theſe cautioners atteſted, it is clear what was that gentleman's 
own opinion of their reſponſibility. _ | 

Much ſtreſs has been laid upon the expreſſion faid to have been 

uſed by the petitioner, upon refuſing the cautioners, © that he 

| « was not acquainted with the cautioners, beſides the time for 
finding caution was elapſed.” But it is eaſy to ſee, that theſe 
expreſſions are an incomplete ſtatement of the converſation. 
There ſurely muſt be ſome miſtake, in ſuppoſing the petitioner to 
have ſaid, that he conſidered the time for finding caution as elap- 
ſed, when a very ſhort time before, on the ſame day, he had required, under 
form of inſtrument, that Clyde ſhould find caution, This proves, that the 
petitioner could be under no ſuch error, with regard to the time 
being elapſed ; and had Clyde then, or within three days after, 
produced ſecurity, he would have got the ſubject conveyed to him. ; 
for it was not till the 14th that Mr Ure's bond was taken, after 
the petitioner had given over thoughts of hearing more from Clyde 
upon the ſubject. | 18 

But it is of no conſequence, upon what idea he had originally 
refuſed the cautioners, provided it can be ſhown, that the mea- 
iure itſelf was right. And of this your Lordſhips can have no 
doubt, when it is proven that they are totally irreſponſible. 

As neither of James Clyde's offers, therefore, were admiſſible, 
it remained for the petitioner to exerciſe his option. He waited 
three days before he took his reſolution; and he then exerciſed his 
option for the intereſt of his conſtituents, according to his beft 
judgment. He has been accuſed of precipitancy, But how lon 
was he to wait? Was it for months, or for years? Neither, it is 

12 hoped, from the ſtatement above given, will your Lordſhips be 
11 diſpoſed to think the petitioner acted with rigour. The delays 
granted to any bankrupt, with regard to the rouping of his pro- 
perty, and the favour which a bankrupt is entitled to expect, muſt 
always be proportioned to the fairneſs of his conduct; and a com- 
plaint of rigour againſt creditors for adhering to the ſtrict letter 
of their right, comes with a very bad grace from one, who refu= * 
ſed to ſurrender his eſtate for the ſatisfaction of their whole 
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claims ; and who will, at this moment, actually draw a rever- 
ſion from the price of his ſubject, correſponding to the five ſhil- 
lings a-pound, which he has contrived to ſhort-pay them. 

Upon the whole, it is hoped, your Lordſhips will ſee the hard- 
ſhip of the petitioner's ſituation, into which he has been brought 
without any fault of his own, but folely by following what he con- 
ſidered, and what he ſtill conſiders, as the preciſe line of his duty 
to his conſtituents. Acting, bona fide, without any other connection 
with Mr Ure than what aroſe from his offers for the ſubject, he is, 
by the Sheriff's judgment, expoſed to a claim of damages; and what 
he conſiders as of greater importance, he has been accuſed of raſh- 
neſs, precipitancy and rigour, and an infinuation has been thrown 
out againſt his © motives.” 

It has been ſaid, that the Sheriff's interlocutor reſerves relief to 
the petitioner againſt Mr Clyde, in caſe of an action of damages 
brought by Mr Ure. But it is 1magined, that, as Mr Ure's right ori- 
ginated from the fault of Clyde, in not finding proper caution in 
due time, it does not he with the petitioner, but with Mr Clyde 
himſelf to encounter ſuch a claim. If Mr Ure ſhall agree to depart 


from the bargain, the petitioner has not the ſmalleſt intereſt or in- 


clination to refuſe rediſponing the ſubject. But he humbly con- 
ceives, that he ought not to be made liable in the firſt place, and 
obliged to truſt for his recourſe to a man in Clyde's circumſtances. 

The petitioner hopes your Lordſhips will ſee cauſe to aſſoilzie him 
from this proceſs altogether, upon his proving, that the cautioners 
offered by Clyde were not reſponſible ; or, at leaſt, that you will al- 
low Mr Ure to be called in this action, that Mr Clyde and he may 
diſpure their right to the purchaſe: That you will find the petition- 
er was acting according to the ſtrict line of his duty, and is entitled 
to be freed from all charges in conſequence of it. 


May it therefore pleaſe your Lordſhips, to alter the interlocutors com- 


plained of, advocate the cauſe, aſſoilzie the petitioner, and find 
him entitled to his expences. 


According to Juſtice, oc. 


JOHN MILLAR, junior. 
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